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f) QUE STIONS 


Preliminary Statement 
ee eee 


This 1S an appeal from a judqment the United States 


District Court for, the Southern District of New York (Werker, 


€ntered August 24, 1976, convicting appellant of willfully and 
knowingly threatening the life of the President of the United States 
in violation of 18 U.S.C. §871(a) and sentencing him to two years' 
imprisonment with execution of sentence suspended and appellant 
placed on probation with special conditions. 

This Court continued the Legal Aid Society, Federal 


Defender Services Unit as counsel On appeal, pursuant to the 


Criminal Justice Act. 


Statement of Facts 


[= Se eee 


The indictment charged appellant 
violating 18 U.S.C. §87l(a). It was al jed that 
1975, while in the custody of the & é Service, 
knowingly ane willfully uttered = hreat to the 
President to a Secret Service Agent, ! L. Kehoe. 
A hearing on a motion to suppress physical evidence was held on 
May 24, and June 2, 1976. The testimony of this 
eventually admitted by stipulation into evidence 
by 3-42.) On July 7, 1976, appellant waived a jury trial, 
and a non-jury trial was held before the Honorable Henry F. 
Werker. Following Officer Kehoe's testimony, an 
mations, ie Cot found appellant guilty of violating 
On August 24, 1976, appellant was sentenced to two years 


imprisonment, with execution of sentence suspended and appellant 


placed on probation with special conditions. 


refer to pages of the trial 


liumbers preceded by “Tr.” 
transcript, dated July 7, 1976. Numbers preceded by "H” refer 
to pages of the suppression hearing transcript admitted into 
evidence at trial. 


npel lar 
Appellant 


4s a result of 


County Park Police 
between 10:30 and 


Officer Palumbo 


passengers, one 


of vehicle violations (H. 8, 14, 19%). 


appellant for his 


appellant was 


the police radio, 
outstanding against 


he was under arrest 


Appellant completely broke down, 


he "might as we 


Officer Palumbo 
light out of order, 
"loud noise" from 


42215 


for 


o the attention 


Patrolman, 


PM on 
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topped a car 


and one 


icense and registration, 


produce 


showed 


appellant, 


exhaust 


the police now” 


stated 


rear licen 


exhaust 


Evidence 
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enforcement 


officers 
conducted Westchester 

Sometime 
the night 


October 3, 


female, inside, 


warrants 
officer informed 
driving without 


system,and gave him 


officer 
Stated that 


a Warrant 


automobile 
plate and was making a 


that the 


Francis > 
.a 


groups such 


Organization; ! n@ was involved in bombing at Logan Airnx 
Boston; that he was a carrier of weapons for various oraani- 


zations that he used to believe in,but now he wanted to come to 


senses, make everything 0.K. and see his mother As he 


continued crying, appellant stated he wanted to kill the Presi- 
Y p 


dent of the United States since "(t}his was the opinior of 


number of groups he had been related with. He had nothing 


against the man, he said, - this is what he was going tc 


to 
do if he had to do it. 

Appellant also admitted that he had previously been 
involved with narcotics, and a later inventory search of 
disclosed a small plastic baa containing what appellant claimed 
was heroin (H. 13). Subsequent discussion revealed that the 


passengers in appellant's car were riders nt had picked 
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up earlier that day in Boston whom appellant had agreed to trans- 


shater in his testimony, Palumbo alleged that appellant 
had stated that he wanted to kill the President; appellant also 
alleged that when he was out West or in California he had his 
own handgun and that it was that handgun, rather than the 
weapons he had carried for various radical groups, appellant 
was going to use to assassinate the President, 


evi 
that the poli having found n standi: warrants, regar 
appellant's ravings 


investi ation concern s ot : I i admission 


Appellant was t 


nro. 
INT ¢ 


morning Rice returned to duty and resumed 


appellant Rice asked appellant where he 


ir, and appellant answered, unresponsively, 


yressed about the “work situation" and th 


that condition. Appellant stated that 
suntry to try and kill 


ellant's vehicle, Rice 


hat evening Ric search appellant's 
recovering a woman's ress ig, and severa) 
lashes from one bag. 


obtained ai 
said indicated 
nowhere near any 
Appellant also info ad Rice that he was 
mental hospital (H. 82). After hearing appellant 
Rice called Secret Service agent Keogh, 
appellant's statement, his narcotics 
reason for his arrest Be 66, SG, Vere 
Keogh arrived at 10:30 AM and proceeded to interview 
appellant. Appellant was unshaven, sloppily dressed 
not have had anything to eat or drink sinc 
ius Sore h advised appellant of his Constitutional ri 


and then “asked anpellant about 


(H. 57)2 Keogh said he had heard that appel 
some interest President (H. 43-44). 


esponses to Keogh's questions are the 


the indictment. At the 


. 
wv , : 5 

Keogh was not entirely certain that he had told anppell:. 
it was against the law to threaten the President. 


S7) 


L¢cA 


th this 


assassination? 


} 
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qoing to take 


aid his e 


SCAaAp 


fate any fe 
ing? 


not 
act and 


Keoaqh also s l that earli 
that he had expre: 
Station att 


a mental 


at trial 


Om}, 


The Government, over defense objection introduced ir 


evidence eyelashes and a wig allegedly fou in appellant's 
CTH. Fhe Keogh admitted, however, that he had mad 


ther the lashes belonged to appellant 
female passenger with whom appellant had been riding. 


at 
ren 
Po 
nt 


it 


ARGUM 


iT FAILED 
STATE! 


PPE 


mpeg 


LL 
EXPRESSTON IS OF A 
TO INFLICT BODILY 
THEREFORE 
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18 U.S.C. §87l(a) requires 


President be made "knowingly and 


a conviction. This court has 


construction of the statute, which 


threatening the President without 


intended to carry out his threat. 


it must be 


Standard, 


by 
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stood others as a threat before 


In United States v. 


wtle 


Com ipton, 


cert. denied, 401 U.S. 1014 


(1971) 


following definition of 


States 87 7- 


Unit 
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to life of 


ly” in order to 


a stringent "objective 


permits a conviction of 


proof that a defendant 


However, even under this 


words would be wunder- 


a conviction is authorized. 


a26 Fide 18 (2d Cis. 197G),, 


? 
A 


this court adopted the 


and knowledge from Roy v. 


(9th Cir. 1968): 


a 


support 


See also, United States v. Rogers, 488 F.2d 5l (Sth Cis, 39736); 


rev'd on other grounds 422° U8. 35 (3975): 
Lincoln, : 58 th Cir.), cert. denied, 409 


(1972); United States v. Hart, 457 F.2d 1087 (10th Cir.), cert. 


Cenied, 409 U.S. 861 (1972); Watts v. United States, 42 F.2d 


676 (1968), rev'd on other grounds, 394 U.S. 705 (1969). 


Here, the record is devoid of evidence which would permit 
a reasonable person to find that appellant's ravings evinced 
a serious intention to injure the President. In fact, when 
read in context, appellant's statements cannot be called threats 
of any kind, since they were, at most, no more than confes«ions 
of past threats. The record shows that appellant's responses 
to officer Keogh occurred only after Keogh had posed the 


following questions: 


I asked appellant about what statements 
he had made (H. 57). 


I heard that he had expressed some 
interest in President Ford (H. 44). 


Those statements were clearly a request for appellant to 
repeat past statements. His response, we submit, was no more 
than a confession to past threats rather than a statement of 
present intention. Indeed, at the suppression hearing, Keogh 
testified that appellant's response to him was phrased exclusively 
in the past tense: 
He told me he had been following the Presi- 


dent through the country and had been 
planning to assassinate the President. 


And, while Keogh elaborated on this statement at trial to 


include a more detailed descriptior in present ten 


appellant's plans, the statements were still uttered in response 


to Keogh's original requests about what appeilant "had said, 
and they still constituted, at best, a recapitulation appel- 
lant's earlier statements rather than a separate crime. 

Moreover, even if the statements are not considered con- 
fessional they were utterly insufficient, in their context, to 
establish a serious intention to injure the President. Indeed, 
the very policemen to whom appellant uttered his statements 


* 


Appellant' 


found them to be totally incredible. Ss earlies 
Statements to officer Palumbo that there were warrants out- 
Standing against him was verified by Palumbo to be untrue, and 
ravings concerning Black gay organizations and 
the bombing of Logan Airport eiht so ludicrous Palumbo apparently 
did not relay them at all to the Secret Service. The obviously 
incredible nature of appellant's statements was apparently also 
When appellant told the officer he 
was travelling around with the purpose of killing the President 
he displayed a map with his itinerary marked. Yet, as-.the 
Secret Service pointed out to Rice, the President was not near 
locations marked out by the map. Finally, a 
statement to Keogh, the basis of the indictment here, 
uttered under circumstances demonstrating that the 
ice were fully aware that appellant's 


incredible. Appellant stated he had been 
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the Secret Servi Knew that was not so. oo¢ ant stated he was 


in the process of assassinating a President; the police knew 
that appellant's car had been searched and no gun found; appel- 
lant proclaimed his association with radical groups; Keogh, for 
aught the record appears, did not bother to investigate. 
of course, appellant, a former mental patient, was in custody 
during these statements; thus the officers knew his scheme could 
never be executed. 

Thus, this case is totally distinguishable from Roy v. 


United States, supra; and United States v. Compton. In Roy, the 
Ce ee oefteeees= —E———Ee —E es ———_ 


Gefendant, 


+e. made a telephone call threatening the 
life of the President. The telephone 
operator knew that the telephone call came 
from Camp Pendleton, where Mrrines were 
stationed with access to weapons and am- 
munition. ‘The President was due to arrive 
in a few hours and might review or address 
the troops as Commander in Chief of the 
Armed Forces. 


416 F.2d at 878. 
Thus, the telephone operator certainly could only believe 


that Roy had the "apparent determination” to carry out the threats. 


Compton is also factually similar. There, Compton telephoned 


the New York Police Department emergency number and advised 

the police he intended to assassinate the President with a .38 
automatic. As one might expect, the call was not ignored and 

the police were sent to arrest the culprit. Moreover, it trans- 
pired that Compton had previously been seen at the Waldorf Astoria 


one floor below the then President-elect Nixon. 428 F.2d at 20. 


“apparent termination” w 


(anonymous c to 5 description of detailed plan 


to agents j id > -e descriptior fF interior of the 


White House). 
there was no proximity between appellant and the 


shu 


President, and appellant was proved to be incredible. Since 


record shows that appellant was not and could not be perceive 


d 
to have the apparent determination to inflict bodily harm, the 


Judgment of conviction must be reversed. 
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In United Compton, 428 
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denied, 401 U.S. 1014 (1971), 11s court adopted 


P + 
cert 


objective construction of the elements knowledge and will- 
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fulness in §371 Originally enunciated i Ragansky United 
F. 643 (7th Cir. 19128). This r: supports 
the conviction of anyone making a 
reasonably be understood as a threat, 
the statement and k meaning of 
F.2d at 21. This test, which does not even 
tefendant have intended his statement to be 
@ threat, let alone that he have intended cy Carry it out, 
been adopted by a number of other courts. 
Lincoln, 462 F.2d 1368 (6th Cir.), cert. denied, 409 U.S. 


United States y. Hart, 457 F.2q 1087 (10th Cir.) 


enna —_—— 


—_—s 


409 U.S. 861 (1972); Rov v. United States, 416 
Cir. 1969); Watts v. es, 402 F.2d 
i on other grounds, 


~ 


Standard, however, was rejected by the Fourth Circuit in United 
States v. Patillo, 43] F.2d 293, (4th Cir. 1970), affirmed en 
which required a showing of intent 


the speaker to incite, to carry out his threats, 


Presidential activ ity. Because, we respect- 
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fully submit, Pati ) re sents a view of the statute most in 


accord with i purposes and Leg a* » history, we respect- 


2 
) 


fully urge court to reexamine it decision in Compton . 


18 U.S.C. .l has been interpreted to have encompassed 


three basic interests: (1) c rote the President from 
physical harm from person making a threat, 

from a listener incited by an utterer and (3) 

harrassment against the Presi 


duties. Note, Threatening the President, 


558 (1969); see Watts v. United States, 


(1969); 53 Cong Rec 9377-9378 (1916). Thus, to accomplish 

the purposes of the statute, it would be unreasonable fo~ the 
Government to be required to show, in every case, that a 
defendant intended to carry out his threat. For if a defendant 
willfully uttered a threat, with knowledge that it would disrupt 
Presidential activity but with no intent to carry out the threat, 
the basic purposes of the statute would still be imovlicated. 
Thus, the cases have correctly rejected the view that an intent 


to harm the President is an @ssential pverequisite to a con- 


viction. United States v. Compton, supra; ! 
— —— 


oy 


Urnis issue has twice been avoided by the Supreme Court. 
United States, 394 U.S. 705 (1969); Rogers v. United 


422 U.S. 35 (1975). 
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ibmit that result should 
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statute themselves : juire fing of willfulne 


unsucc 
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that 
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